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LOAN AGREEMENT 
 
 This Loan Agreement dated as of May ___, 2023, as amended, supplemented or otherwise modified from 
time to time in accordance with the provisions hereof (“Agreement”), is entered into between Yerbaé, LLC, a 
Delaware limited liability company whose address is 18891 North Thompson Peak Parkway, Suite D-380, 
Scottsdale, Arizona 85255 (the “Borrower”); Yerbaé Brands Co., a Delaware corporation whose address is 18801 
N. Thompson Peak Parkway, Suite D-380, Scottsdale, Arizona 85255 and Yerbae Brands Corp., a corporation 
formed under the laws of British Columbia, Canada whose address is 18801 N. Thompson Peak Parkway, Suite D-
380, Scottsdale, Arizona 85255 (collectively, the “Guarantor”); and Oxford Commercial Finance, a Michigan 
banking corporation whose address is 64 S. Washington Street, P.O. Box 17, Oxford, Michigan 48371 (the 
“Lender”). 
 

RECITALS 
 

WHEREAS, the Borrower has requested that the Lender provide financial accommodations to Borrower in 
the form of a Revolving Credit Loan (the “Loan”), and the Lender has agreed to make such loan subject to the terms 
and conditions set forth in this Agreement; 
 

WHEREAS, Todd L. Gibson, an individual who resides at 18801 North Thompson Peak Parkway, 
Scottsdale, Arizona 85255, is required to execute a Validity Guaranty in favor of Lender but is not required to 
execute this Agreement; and 

 
WHEREAS, the Borrower and the Lender, intending to be legally bound, wish to evidence their agreement 

in writing. 
 

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth herein and for 
other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties 
hereto agree as follows: 
 
1. Overview. This Agreement and all Exhibits and Schedules attached hereto set forth the terms and 
conditions under which Lender may make the Loan to Borrower.  As a condition of making the Loan to Borrower, 
Borrower shall be required to establish and maintain its primary business accounts with Lender or one of its 
affiliates. 

 
In addition to the capitalized terms throughout this Agreement, you are referred to the Definitions set forth 

in Schedule I and Schedule II of this Agreement. 
 

It is Lender’s intention that the body of this Agreement sets forth the general terms of all commercial loans 
made by Lender to all of its borrowers, and that the Schedules and Exhibits set forth the specific terms and 
conditions applicable to the Loan to be made by Lender to Borrower. 
  
2. General Loan Terms. 
 

2.1 Loan. 
 

 (a) Subject to the terms and conditions of this Agreement, the Lender agrees to 
make the Loan to the Borrower from time to time during the Revolving Credit Period in an aggregate 
principal amount at any one time outstanding not exceeding the lesser of the Revolving Loan Cap or the 
Borrowing Base (each as defined in Schedule II). 

 (b) The Borrower shall repay all of the outstanding Loan on the Termination Date. 
 (c) The Borrower may borrow under the Loan on any Business Day during the 

Revolving Credit Period; provided that, the Borrower shall deliver to the Lender the “Deliverables” 
defined and described in the attached Schedule II no later than 10:30 a.m. Eastern Time on the requested 
Borrowing Date. 
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 (d) Lender will determine in its sole discretion whether any accounts receivable are 
Eligible Accounts Receivable, if applicable whether any inventory is Eligible Inventory and whether any 
equipment is Eligible Equipment, and whether to make an Advance on the Loan.  Regardless of whether 
any accounts receivable, inventory or equipment are considered Eligible, each is still part of the Collateral 
securing the Obligations. 

 (e) If for any reason the aggregate principal amount of the Loan at any time 
outstanding exceeds the lesser of the Revolving Loan Cap or the Borrowing Base then in effect (the 
“Revolving Credit Formula”), the Borrower shall immediately prepay the Loan in an amount equal to 
such excess. 

 (f) Unless the attached Exhibit 1 is left blank, all of the Borrower’s account debtors 
will be required to make all payments of amounts owed to Borrower to the Lockbox Account as described 
in Exhibit 1. 

 
2.2 Fees.  In addition to any fees and expenses set forth in the other Loan Documents, Borrower shall 

pay the Lender the fees and expenses set forth on Exhibit 2. 
 

2.3 Repayment of the Loan; Evidence of Debt.  
 

(a) Borrower’s Obligations under the Revolving Credit Note shall be non-cancelable, absolute 
and unconditional under all circumstances. 

 
(b) The Lender shall maintain in accordance with its usual practice an account or accounts 

evidencing the Obligations of the Borrower to the Lender resulting from each loan, including the amounts 
of principal and interest payable and paid to the Lender from time to time under this Agreement. 

 
2.4 Prepayments.  The Borrower may prepay the Loan only if it pays any Exit Fee as defined in the 

Revolving Credit Note. 
 

2.5 Reserves.  The Lender may establish reserves from the funding of the Loan to ensure that any 
open closing items are satisfied and from time to time may require Borrower to fund any reserves required by this 
Agreement or any of the other Loan Documents, including but not limited to for the payment of property taxes or to 
make payments under any landlord agreements (collectively the “Reserve”).  In the event that Borrower fails to 
timely make payments required by this Agreement or the other Loan Documents the Lender is authorized to use 
funds in the Reserve to make such payments or may use such funds to satisfy any other amounts Borrower owes the 
Lender.  Borrower will not earn interest on any funds held in Reserve and the existence of the Reserve shall not 
relieve the Borrower of its obligation to make payments under this Agreement and the other Loan Documents. 
 
3. Conditions Precedent. 
 

3.1 Conditions Precedent to Loan. The obligation of the Lender to make the Loan is subject to, among 
other things, the satisfaction or the waiver by the Lender of the following conditions precedent: 
 

(a) The Lender shall have received fully executed Loan Documents; 
(b) Proof that any applicable transaction shall have been consummated, including but not 

limited to the Lender’s receipt of true, complete copies of any purchase agreement and related documents 
as executed and delivered by the parties hereto, together with all exhibits and schedules thereto; 

(c) The Lender shall have received results of recent lien searches confirming the priority of 
the Liens in favor of the Lender and reveal no Liens on any of the Borrower’s assets, except for liens 
permitted under this Agreement or discharged on or prior to the Closing Date pursuant to documentation 
reasonably satisfactory to the Lender; 

(d) The Lender shall have received all fees required to be paid, and all expenses for which 
invoices have been presented (including the reasonable fees and expenses of legal counsel), on or before 
the Closing Date. All such amounts will be paid with proceeds of the Loan made on the Closing Date and 
will be reflected in the funding instructions given by the Borrower to the Lender on or before the Closing 
Date; 
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(e) Before giving effect to the financing, there shall have occurred no Material Adverse 
Effect since the date of the last financial statements provided to the Lender; 

(f) The Lender shall have received, in form and substance satisfactory to it, resolutions of the 
Borrower; 

(g) The Lender shall have received the certificates representing any Equity Interests pledged 
to the Lender pursuant to the Security Agreement or Pledge Agreement; and 

(h) The Lender shall have received evidence of insurance coverage in form, scope, and 
substance reasonably satisfactory to the Lender and otherwise in compliance with the terms of Section 5.9 
and Section 6.6 of this Agreement. 

 
3.2 Conditions Precedent to each Advance on the Loan after the Closing Date. The obligation of the 

Lender to make any additional Advances requested to be made by Borrower hereunder after the Closing Date, is 
subject to the satisfaction or the waiver by the Lender of the following conditions precedent: 
 

(a) Each of the provisions of Section 3.1 have been satisfied; 
(b) Each of the representations and warranties made by Borrower in or pursuant to the Loan 

Documents shall be true and correct in all material respects (or, as to any representation and warranty that 
is qualified by materiality or Material Adverse Effect, in all respects) on and as of the date such Loan is 
made; and 

(c) No Default or Event of Default shall have occurred and be continuing on such date or 
after giving effect to the additional Loan requested to be made on such date. 

 
4. Taxes.  Any and all payments by or on account of any obligation of Borrower hereunder or under any other 
Loan Document shall be made free and clear of and without deduction or withholding for any Taxes. 
 
5. Representations and Warranties.  To induce the Lender to enter into this Agreement and to make the Loan 
hereunder, the Borrower hereby represents and warrants to the Lender that: 
 

5.1 Existence; Compliance with Laws. Borrower (a) is duly organized, validly existing, and in good 
standing under the laws of the jurisdiction of its formation, (b) is duly qualified as a foreign corporation or other 
organization and in good standing under the laws of each jurisdiction where its ownership, lease, or operation of 
property or the conduct of its business requires such qualification except to the extent that the failure to qualify in 
such jurisdiction could not reasonably be expected to have a Material Adverse Effect, and (c) is in compliance with 
all Requirements of Law except to the extent that the failure to comply therewith could not, in the aggregate, 
reasonably be expected to have a Material Adverse Effect. 
 

5.2 Power; Authorization; Enforceability.  
 

(a) Borrower has the power and authority, and the legal right, to own or lease and operate its 
property, and to carry on its business as now conducted and as proposed to be conducted, and to execute, 
deliver, and perform the Loan Documents and to obtain the Loan hereunder. Borrower has taken all 
necessary organizational action to authorize the execution, delivery and performance of the Loan 
Documents and conditions contained herein. No consent or authorization of, filing with, notice to, or other 
act by, or in respect of, any Governmental Authority or any other Person is required in connection with the 
extensions of credit hereunder or with the execution, delivery, performance, validity, or enforceability of 
this Agreement or any of the Loan Documents. 

(b) This Agreement constitutes, and each other Loan Document when delivered hereunder 
will constitute, a legal, valid, and binding obligation of Borrower, enforceable against Borrower in 
accordance with its terms. 

 
5.3 Financial Statements.  The financial statements provided to the Lender present fairly the 

consolidated financial condition of the Borrower. 
 

5.4 No Material Adverse Effect. Since the date of each Loan application submitted to the Lender, no 
development or event has occurred that has had or could reasonably be expected to have a Material Adverse Effect. 
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5.5 No Litigation. No action, suit, litigation, investigation, or proceeding of or before any arbitrator or 

Governmental Authority is pending or, to the knowledge of the Borrower, threatened by or against Borrower or 
against any of its property or assets that could reasonably be expected to have a Material Adverse Effect. 
 

5.6 No Default. No Default or Event of Default has occurred and is continuing and no default has 
occurred and is continuing under or with respect to any contractual obligation of the Borrower that could reasonably 
be expected to have a Material Adverse Effect. 
 

5.7 Ownership of Property; Liens. Borrower has fee simple title to, or a valid leasehold interest in, all 
its real property, and good title to, or a valid leasehold interest in, all its other property, and none of such property is 
subject to any Lien except for Permitted Liens. 
 

5.8 Environmental Matters. Except as, in the aggregate, could not reasonably be expected to have a 
Material Adverse Effect, none of the facilities or properties currently or formerly owned, leased, or operated by 
Borrower (the “Properties”) contain or previously contained, any Hazardous Materials in amounts or concentrations 
or under circumstances that constitute or constituted a violation of, or could result in liability under any 
Environmental Law, and no administrative or Governmental Authority action or judicial proceeding is pending or, to 
the knowledge of the Borrower, threatened, under any Environmental Law to which Borrower is or will be a party 
with respect to the Properties or the business operated by Borrower, nor are there any decrees or orders or other 
administrative or judicial requirements outstanding under any Environmental Law with respect to the Properties or 
the business operated by Borrower. 
 

5.9 Insurance. The Properties are insured with financially sound and reputable insurance companies, 
in such amounts, with such deductibles, and covering such risks as are customarily carried by companies engaged in 
similar businesses and owning similar properties in localities where the Borrower operates. Each insurance policy is 
in full force and effect and all premiums in respect thereof that are due and payable have been paid, and the Lender 
is a named a lender loss payee on such policies. 
 

5.10 Material Contracts. The Borrower is not in breach or in default in any material respect of or under 
any Material Contract and have not received any notice of the intention of any other party thereto to terminate any 
Material Contract. 
 

5.11 Taxes.   Borrower has filed all Federal, state, and other material tax returns that are required to be 
filed and has paid all taxes shown thereon to be due, together with applicable interest and penalties, and all other 
material taxes, fees, or other charges imposed on it or any of its property by any Governmental Authority including 
but not limited to personal property taxes (except those that are currently being contested in good faith by 
appropriate proceedings and with respect to which reserves in conformity with GAAP have been provided on the 
books of the Borrower). No tax Lien has been filed, and, to the knowledge of the Borrower, no claim is being 
asserted, with respect to any such tax, fee, or other charge. Borrower is not a party to any tax sharing agreement. 
 

5.12 Security Documents.   The Security Agreement creates in favor of the Lender a legal, valid, 
continuing, first priority and enforceable security interest in the Collateral. 
 

5.13 Solvency. Borrower is, and after giving effect to the incurrence of all Debt and obligations 
incurred in connection herewith will be, Solvent. 
 
6. Affirmative Covenants.  So long as amounts are payable to the Lender hereunder or under any other Loan 
Document, the Borrower shall comply with the following:  
 

6.1 Financial Statements and Tax Returns.  Borrower and if applicable Guarantor shall provide the 
financial statements and tax returns set forth on the attached Exhibit 6.1.  
 

6.2 Financial Covenants. Borrower will maintain the financial covenants, if any, set forth on the 
attached Exhibit 6.2. 
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6.3 Notices. Promptly, and in any event within five days, give notice to the Lender of: 

 
(a) The occurrence of any Default or Event of Default; 
(b) Any (i) default or event of default under any Material Contract or (ii) litigation, 

investigation, or proceeding that may exist at any time between Borrower and any Governmental Authority, 
that if not cured or if adversely determined, as the case may be, could reasonably be expected to have a 
Material Adverse Effect; 

(c) Any litigation or proceeding against Borrower (i) in which the amount involved is at least 
$20,000.00 and not covered in full by insurance, (ii) in which injunctive or similar relief is sought, or (iii) 
which relates to any Loan Document; and 

(d) Any development or event that has had or could reasonably be expected to have a 
Material Adverse Effect. 

 
Each notice pursuant to this Section 6.3 shall be accompanied by a statement of a Responsible Officer of the 
Borrower setting forth details of the occurrence referred to therein and stating what action the Borrower proposes to 
take with respect thereto.  
 

6.4 Maintenance of Existence; Compliance.  
 

(a) Preserve, renew, and maintain in full force and effect its corporate or organizational 
existence. 

(b) Comply with all Requirements of Law except to the extent that failure to comply 
therewith could not, in the aggregate, reasonably be expected to have a Material Adverse Effect. 

 
6.5 Performance of Material Contracts. Perform and observe all the terms and provisions of each 

Material Contract to be performed or observed by it, maintain each Material Contract in full force and effect, and 
enforce each such Material Contract in accordance with its terms. 
 

6.6 Maintenance of Property; Insurance.   Maintain and preserve all of its property useful and 
necessary in its business in good working order and condition, ordinary wear and tear excepted.  Maintain insurance 
with respect to its property and business (including without limitation, property and casualty and business 
interruption insurance) with financially sound and reputable insurance companies, in such amounts and covering 
such risks as are usually insured against by similar companies engaged in the same or a similar business.  
 

6.7 Inspection of Property; Books and Records; Discussions.  
 

(a) Keep proper books of records and accounts, in which full, true, and correct entries in all 
material respects and in any event in conformity with GAAP and all Requirements of Law shall be made of 
all dealings and transactions and assets in relation to its business and activities. 

(b) No more than three (3) times per year if there is no Default, permit the Lender or its 
agents to visit and inspect any of its properties and examine and make abstracts from any of its books and 
records (a “Field Exam”) at any reasonable time and as often as may reasonably be desired and to discuss 
its business operations, properties, and financial and other condition with its officers and employees and 
accountants with all expenses, including but not limited to, transportation, hotel, parking, and meals, paid 
by Borrower.  Such examinations are performed for Lender’s internal use and Lender has no obligation to 
provide Borrower or Guarantor with the results of the examination or copies of any reports or work papers 
in whole or in part.  

 
6.8 Use of Proceeds. Use the proceeds of the Loan to repay existing loans, finance capital 

expenditures of the Borrower, or for working capital and general business purposes, in each case to the extent not 
prohibited under any Requirement of Law or the Loan Documents. 
 

6.9 Further Assurances. Promptly upon the request of the Lender, correct any material defect or error 
that may be discovered in any Loan Document or in the execution, acknowledgement, filing, or recordation thereof, 
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and perform any and all such further acts as the Lender may require from time to time in order to carry out more 
effectively the purposes of the Loan Documents. 
 
7. Negative Covenants.  So long as the Loan or any other amounts payable to the Lender hereunder or under 
any other Loan Document have not been paid in full, the Borrower shall not:  
 

7.1 Limitation on Liens. Create, incur, assume, or permit to exist any Lien on any property or assets 
now owned or hereafter acquired by it or on any income or rights in respect of any thereof, except the following 
“Permitted Liens”: 
 

(a) Liens created pursuant to or arising under any Loan Document; 
(b) Liens imposed by law for taxes, assessments, or governmental charges not yet due or 

which are being contested in good faith and by appropriate proceedings diligently conducted if adequate 
reserves with respect thereto are maintained in accordance with GAAP on the books of the applicable 
Person; 

(c) Carriers’, warehousemen’s, mechanics’, materialmen’s, repairmen’s, and other similar 
Liens imposed by law, arising in the ordinary course of business, and securing obligations that are not 
overdue by more than 30 days or that are being contested in good faith and by appropriate proceedings 
diligently conducted; and 

(d) Liens in existence as of the date hereof which are listed on the attached Exhibit 7.1, 
provided that (i) the aggregate principal amount of the debt secured by such Liens does not increase from 
that amount outstanding at the time of any such renewal, modification, replacement, or extension and (ii) 
any such renewal, modification, replacement, or extension does not encumber any additional assets or 
properties of the Borrower. 

 
7.2 Mergers; Nature of Business.  Merge into or consolidate with any other Person, or permit any 

other Person to merge into or consolidate with it, or liquidate or dissolve. 
 

7.3 Limitation on Dispositions. Dispose of any of its property, whether now owned or hereafter 
acquired, or issue or sell any Equity Interests to any Person, except the sale of inventory in the ordinary course of 
business.  Without limiting the foregoing, Borrower shall not sell any of its existing or future accounts or revenues 
or enter into any merchant cash advance or similar agreements. 

 
7.4 Limitation on Restricted Payments.  During the continuance of an Event of Default (a) declare or 

pay any dividend on, or make any payment on account of, or set apart assets for a sinking or other analogous fund 
for, the purchase, redemption, defeasance, retirement, or other acquisition of, any Equity Interests of the Borrower, 
whether now or hereafter outstanding, or make any other distribution in respect thereof, either directly or indirectly, 
whether in cash or property or in obligations of the Borrower; or (b) pay any salary or guaranteed distributions in 
lieu of salary to any owners of Equity Interests of the Borrower (collectively, “Restricted Payments”). 
 
8. Events of Default and Remedies. 
 

8.1 Events of Default. Each of the following events or conditions shall constitute an “Event of 
Default” (whether it shall be voluntary or involuntary or come about or be affected by any Requirement of Law or 
otherwise):  
 

(a) the Borrower fails to pay any payment under any Revolving Credit Note by its due date; 
(b) any representation, warranty, certification, or other statement of fact made or deemed 

made by or on behalf of Borrower or any Guarantor in this Agreement, in any other Loan Document, or in 
any certificate, document, report, financial statement, or other document furnished by or on behalf of 
Borrower or any Guarantor under or in connection with this Agreement or any other Loan Document, 
proves to have been false or misleading in any material respect on or as of the date made or deemed made; 

(c) Borrower fails to perform or observe any covenant, term, condition, or agreement 
contained in Section 6.4(a), Section 6.8, or Section 7; 
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(d) Borrower or any Guarantor fails to perform or observe any other covenant, term, 
condition, or agreement contained in this Agreement or any other Loan Document (other than as provided 
in subsections (a) through (c) of this Section 8.1) and such failure continues unremedied for a period of ten 
(10) calendar days; 

 
(e) (i) Borrower or any Guarantor commences any case, proceeding, or other action under 

any existing or future Debtor Relief Law, seeking (A) to have an order for relief entered with respect to it, 
or (B) to adjudicate it as bankrupt or insolvent, or (C) reorganization, arrangement, adjustment, winding-up, 
liquidation, dissolution, composition, or other relief with respect to it or its debts, or (D) appointment of a 
receiver, trustee, custodian, conservator, or other similar official for it or for all or any substantial part of its 
assets or (y) makes a general assignment for the benefit of its creditors; (ii) there is commenced against 
Borrower or any Guarantor in a court of competent jurisdiction any case, proceeding, or other action of a 
nature referred to in clause (i) above which (x) results in the entry of an order for relief or any such 
adjudication or appointment or (y) remains undismissed, undischarged, unstayed, or unbonded for 60 days; 
(iii) there is commenced against Borrower or any Guarantor any case, proceeding, or other action seeking 
issuance of a warrant of attachment, execution, or similar process against all or any substantial part of its 
assets which results in the entry of an order for any such relief which has not been vacated, discharged, 
stayed, or bonded pending appeal within 60 days from the entry thereof; (iv) Borrower or any Guarantor is 
generally not, or is unable to, or admits in writing its inability to, pay its debts as they become due; or (v) 
any personal Guarantor dies; 

(f) a final and non-appealable judgment or decree is entered against Borrower, any 
Guarantor or the Collateral by a court of competent jurisdiction; 

(g) the Security Agreement ceases for any reason to be valid, binding, and in full force and 
effect or any Lien created by the Security Agreement ceases to be enforceable and of the same effect and 
priority purported to be created thereby;  any material provision of any Loan Document ceases for any 
reason to be valid, binding, and in full force and effect, Borrower contests in any manner the validity or 
enforceability of any provision of any Loan Document; or Borrower denies that it has any or further 
liability or obligation under any provision of any Loan Document or purports to revoke, terminate, or 
rescind any provision of any Loan Document; 

(h) any Change of Control occurs; and 
(i) there occurs in the reasonable judgment of the Lender a Material Adverse Effect. 

 
8.2 Remedies Upon Event of Default. If any Event of Default occurs and is continuing, then: 

 
(a) if such event is an Event of Default specified in subsection (e) above, the Loan (with 

accrued interest thereon) and all other amounts owing under this Agreement and the other Loan Documents 
shall immediately become due and payable; 

(b) if such event is an Event of Default (other than an Event of Default under subsection (e)), 
any or all of the following actions may be taken: 

(i) the Lender may declare the Loan (with accrued interest thereon) and all other 
amounts owing under this Agreement and the other Loan Documents to be due and payable 
forthwith, whereupon the same shall immediately become due and payable; and 

(ii) the Lender may exercise all rights and remedies available to it under the 
Revolving Credit Note, the Security Agreement and any other Loan Document. 

 
9. Miscellaneous. 
 

9.1 Notices.  
 

(a) Except in the case of notices and other communications expressly permitted to be given 
by telephone or by e-mail as provided in paragraph (b) below, all notices and other communications 
provided for herein shall be made in writing and mailed by certified or registered mail, delivered by hand or 
overnight courier service, or sent by facsimile according to the information set forth in the first paragraph 
of this Agreement.  Notices mailed by certified or registered mail or sent by hand or overnight courier 
service shall be deemed to have been given when received. Notices sent by facsimile during the recipient’s 
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normal business hours shall be deemed to have been given when sent (and if sent after normal business 
hours shall be deemed to have been given at the opening of the recipient’s business on the next Business 
Day). 

(b) Notices and other communications to the Lender hereunder may be delivered or furnished 
by electronic communications (including e-mail and internet or intranet websites) pursuant to procedures 
approved by the Lender. The Lender or the Borrower may, in its discretion, agree to accept notices and 
other communications to it hereunder by electronic communications pursuant to procedures approved by it; 
provided that, approval of such procedures may be limited to particular notices or communications.  

(c) Unless the Lender specifies otherwise:  (i) notices and other communications sent by e-
mail shall be deemed received upon the sender’s receipt of an acknowledgment from the intended recipient 
(such as by the “return receipt requested” function, as available, return e-mail, or other written 
acknowledgment); and (ii) notices or communications posted to an Internet or intranet website shall be 
deemed received upon the deemed receipt by the intended recipient at its e-mail address as described in the 
foregoing clause (i) of notification that such notice or communication is available and identifying the 
website address therefor.  Provided that, if such notice, e-mail or other communication is not sent during 
the recipient’s normal business hours, such notice, e-mail, or communication shall be deemed to have been 
sent at the recipient’s opening of business on the next Business Day. 

(d) Either party hereto may change its address or facsimile number for notices and other 
communications hereunder by notice to the other party. 

 
9.2 Amendments and Waivers.   No failure to exercise and no delay in exercising, on the part of the 

Lender, any right, remedy, power, or privilege hereunder or under the other Loan Documents shall operate as a 
waiver thereof, nor shall any single or partial exercise of any right, remedy, power, or privilege hereunder preclude 
any other or further exercise thereof or the exercise of any other right, remedy, power, or privilege. The rights, 
remedies, powers, and privileges herein provided are cumulative and not exclusive of any rights, remedies, powers, 
and privileges provided by law. Without limiting the generality of the foregoing, the making of a Loan shall not be 
construed as a waiver of any Default, regardless of whether the Lender may have had notice or knowledge of such 
Default at the time.  Neither this Agreement nor any other Loan Document nor any provision hereof or thereof may 
be waived, amended, or modified except (i) in the case of this Agreement, pursuant to an agreement or agreements 
in writing entered into by the Borrower and the Lender or (ii) in the case of any other Loan Document, pursuant to 
an agreement or agreements in writing entered into by the Lender and the Borrower. 
 

9.3 Expenses; Indemnity; Damage Waiver.  
 

(a) The Borrower agrees to pay all reasonable out-of-pocket expenses incurred by the Lender 
and its Affiliates, including reasonable attorneys’ fees, in connection with the preparation, modification, 
administration and enforcement of the Loan Documents. 

(b) The Borrower agrees to indemnify and hold harmless the Lender and each of its Related 
Parties (each, an “Indemnified Party”) from and against, any and all claims, damages, losses, liabilities, 
and related expenses (including the reasonable fees, charges, and expenses of any counsel for any 
Indemnified Party, and shall indemnify and hold harmless each Indemnified Party from all allocated costs 
of internal counsel for such Indemnified Party), incurred by any Indemnified Party or asserted against any 
Indemnified Party by any Person (including the Borrower) other than such Indemnified Party and its 
Related Parties arising out of, in connection with, or by reason of: 

(i) the execution or delivery of any Loan Document or any agreement or instrument 
contemplated in any Loan Document, the performance by the parties thereto of their respective 
obligations under any Loan Document, or the consummation of the transactions contemplated by 
the Loan Documents; 

(ii) any actual or alleged presence or release of Hazardous Materials on or from any 
property owned or operated by the Borrower, or any Environmental Liability related to the 
Borrower in any way; or 

(iii) any actual or prospective claim, investigation, litigation, or proceeding relating 
to any of the foregoing, whether based on contract, tort, or any other theory, whether brought by a 
third party or by the Borrower, and regardless of whether any Indemnified Party is a party thereto; 
provided that, such indemnity shall not be available to any Indemnified Party to the extent that 
such claims, damages, losses, liabilities, or related expenses are determined by a court of 
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competent jurisdiction by final and non-appealable judgment to have resulted from the gross 
negligence or willful misconduct of such Indemnified Party. 
(c) The Borrower agrees, to the fullest extent permitted by applicable law, not to assert, and 

hereby waives, any claim against any Indemnified Party, on any theory of liability, for special, indirect, 
consequential, or punitive damages (including, without limitation, any loss of profits or anticipated 
savings), as opposed to actual or direct damages, resulting from this Agreement or any other Loan 
Document or arising out of such Indemnified Party’s activities in connection herewith or therewith 
(whether before or after the Closing Date). 

(d) All amounts due under Section 9.3 shall be payable promptly/not later than ten (10) 
Business Days after demand is made for payment by the Lender. 

(e) The Borrower agrees that it will not settle, compromise, or consent to the entry of any 
judgment in any pending or threatened claim, action, or proceeding in respect of which indemnification or 
contribution could be sought under Section 9.3 (whether or not any Indemnified Party is an actual or 
potential party to such claim, action, or proceeding) without the prior written consent of the applicable 
Indemnified Party, unless such settlement, compromise, or consent includes an unconditional release of 
such Indemnified Party from all liability arising out of such claim, action, or proceeding, which consent 
shall not be unreasonably withheld or delayed.  

 
9.4 Successors and Assigns.  

 
(a) The provisions of this Agreement shall be binding upon and inure to the benefit of the 

parties hereto and their respective successors and assigns permitted hereby, except that the Borrower may 
not assign or otherwise transfer any of its rights or obligations hereunder without the prior written consent 
of the Lender (and any attempted assignment or transfer by the Borrower without such consent shall be null 
and void). Nothing in this Agreement, expressed or implied, shall be construed to confer upon any Person 
(other than the parties hereto, their respective successors and assigns permitted hereby and, to the extent 
expressly contemplated hereby, the Related Parties of the Lender) any legal or equitable right, remedy, or 
claim under or by reason of this Agreement. 

(b) The Lender may, at any time, without the consent of the Borrower assign all or a portion 
of its rights and obligations under this Agreement, or sell participations to one of more third parties, 
without any amendment to this Agreement or to any other Loan Documents and without the execution of 
any assignment documents unless requested by the Lender.  Provided, however, the Borrower hereby 
agrees to execute any amendment and/or any other document that may be requested to effectuate such an 
assignment. 

 
9.5 Survival. All covenants, agreements, representations, and warranties made by the Borrower in the 

Loan Documents and in the certificates or other instruments delivered in connection with or pursuant to this 
Agreement or any other Loan Document shall be considered to have been relied upon by the other parties hereto and 
shall survive the execution and delivery of the Loan Documents and the making of the Loan.  Section 9 shall survive 
and remain in full force and effect regardless of the consummation of the transactions contemplated hereby, the 
repayment of the Loan, or the termination of this Agreement or any provision hereof. 
 

9.6 Counterparts; Integration; Effectiveness.  
 

(a) This Agreement and the other Loan Documents and any amendments, waivers, consents, 
or supplements hereto may be executed in counterparts (and by different parties hereto on different 
counterparts), each of which shall constitute an original, but all of which when taken together shall 
constitute a single contract. This Agreement, the other Loan Documents, and any separate letter agreements 
with respect to fees payable to the Lender constitute the entire contract among the parties with respect to 
the subject matter hereof and supersede all previous agreements and understandings, oral or written, with 
respect to the subject matter hereof. This Agreement shall become effective when it shall have been 
executed by the Lender and when the Lender shall have received a counterpart hereof executed by the 
Borrower. Delivery of an executed counterpart of a signature page to this Agreement by facsimile or in 
electronic (“pdf” or “tif”) format shall be effective as delivery of a manually executed counterpart of this 
Agreement. 
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(b) The words “execution,” “signed,” “signature,” and words of similar import in any Loan 
Document shall be deemed to include electronic or digital signatures or the keeping of records in electronic 
form, each of which shall be of the same effect, validity, and enforceability as manually executed 
signatures or a paper-based recordkeeping system, as the case may be.  The Lender may request original 
signatures on the Loan Documents in its sole discretion. 

 
9.7 Severability. If any term or provision of any Loan Document is invalid, illegal, or unenforceable in 

any jurisdiction, such invalidity, illegality, or unenforceability shall not affect any other term or provision thereof or 
invalidate or render unenforceable such term or provision in any other jurisdiction. Upon such determination that 
any term or other provision is invalid, illegal, or unenforceable, the parties hereto shall negotiate in good faith to 
modify the applicable Loan Document so as to effect the original intent of the parties as closely as possible in a 
mutually acceptable manner in order that the transactions contemplated hereby be consummated as originally 
contemplated to the greatest extent possible. 
 

9.8 Right of Setoff. If an Event of Default shall have occurred and be continuing, the Lender and each 
of its Affiliates is hereby authorized at any time and from time to time, to the fullest extent permitted by law, and 
without prior notice to the Borrower, any such notice being expressly waived by the Borrower, to set off and 
appropriate and apply any and all deposits (general or special, time or demand, provisional or final, in whatever 
currency) at any time held and other obligations (in whatever currency) at any time owing by the Lender or Affiliate 
to or for the credit or the account of the Borrower, against any and all of the obligations of the Borrower now or 
hereafter existing under the Loan Documents to the Lender or its Affiliates, whether direct or indirect, absolute or 
contingent, matured or unmatured, and irrespective of whether or not the Lender or any Affiliate shall have made 
any demand under the Loan Documents and although such obligations of the Borrower are owed to a branch, office, 
or Affiliate of the Lender different from the branch, office, or Affiliate holding such deposit or obligated on such 
indebtedness. The Lender agrees to notify the Borrower promptly after any such set off and appropriation and 
application; provided that the failure to give such notice shall not affect the validity of such set off and appropriation 
and application. 
 

9.9 Governing Law; Jurisdiction; Consent to Service of Process.  
 

(a) This Agreement and the other Loan Documents and any claim, controversy, dispute, or 
cause of action (whether in contract or tort or otherwise) based upon, arising out of, or relating to this 
Agreement or any other Loan Document (except, as to any other Loan Document, as expressly set forth 
therein) and the transactions contemplated hereby and thereby shall be governed by, and construed in 
accordance with, the laws of the State of Michigan, without regard to conflicts of laws principles. 

(b) Borrower irrevocably and unconditionally agrees that it will not commence any action, 
litigation, or proceeding of any kind whatsoever, whether in law or equity, or whether in contract or tort or 
otherwise, against the Lender or any of its Related Parties in any way relating to this Agreement or any 
other Loan Document or the transactions contemplated hereby or thereby, in any forum other than the 
courts of the State of Michigan sitting in Oakland County, and of the United States District Court of the 
Eastern District of Michigan and the parties hereto irrevocably and unconditionally submit to the 
jurisdiction of such courts and agrees that any such action, litigation, or proceeding may be brought in any 
such Michigan State court or, to the fullest extent permitted by applicable law, in such federal court. Each 
of the parties hereto agrees that a final judgment in any such action, litigation, or proceeding shall be 
conclusive and may be enforced in other jurisdictions by suit on the judgment or in any other manner 
provided by law. Nothing herein or in any other Loan Document shall affect any right that the Lender may 
otherwise have to bring any action or proceeding relating to this Agreement or any other Loan Document 
against Borrower or its properties in the courts of any jurisdiction. 

(c) Borrower irrevocably and unconditionally waives, to the fullest extent permitted by 
applicable law, any objection that it may now or hereafter have to the laying of venue of any action or 
proceeding arising out of or relating to this Agreement or any other Loan Document in any such court 
referred to in subsection (b) of this Section. Each of the parties hereto hereby irrevocably waives, to the 
fullest extent permitted by applicable law, the defense of an inconvenient forum to the maintenance of such 
action or proceeding in any such court. 
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9.10 Waiver of Jury Trial. BORROWER HEREBY IRREVOCABLY WAIVES, TO THE FULLEST 
EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN 
ANY LEGAL PROCEEDING DIRECTLY OR INDIRECTLY RELATING TO THIS AGREEMENT OR ANY 
OTHER LOAN DOCUMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY OR THEREBY 
WHETHER BASED ON CONTRACT, TORT, OR ANY OTHER THEORY. EACH PARTY HERETO (A) 
CERTIFIES THAT NO AGENT, ATTORNEY, REPRESENTATIVE, OR ANY OTHER PERSON HAS 
REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PERSON WOULD NOT SEEK TO 
ENFORCE THE FOREGOING WAIVER IN THE EVENT OF LITIGATION AND (B) ACKNOWLEDGES 
THAT THE LENDER HAS BEEN INDUCED TO ENTER INTO THIS AGREEMENT AND THE OTHER LOAN 
DOCUMENTS BY, AMONG OTHER THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS 
SECTION. 
 

9.11 Headings. The headings in this Agreement are for reference only and shall not affect the 
interpretation of this Agreement. 
 

9.12 USA PATRIOT Act. The Lender hereby notifies Borrower that pursuant to the requirements of the 
Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism 
Act of 2001 (Title III of Pub. L. 107-56, signed into law October 26, 2001) (the “PATRIOT Act”), it is required to 
obtain, verify, and record information that identifies Borrower, which information includes the name and address of 
Borrower and other information that will allow the Lender to identify the Borrower in accordance with the 
PATRIOT Act, and the Borrower agrees to provide such information from time to time to the Lender. 
 
 

[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed as of the date 
first written above by their respective officers thereunto duly authorized. 
 
 
 YERBAÉ, LLC 

 
 
By: ___________________________________ 
Name: Todd L. Gibson 
Title: Chief Executive Officer 
 
 
YERBAÉ BRANDS CO. 
 
By: ___________________________________ 
Name: Todd L. Gibson 
Title: Chief Executive Officer 
 
 
YERBAÉ BRANDS CORP. 
 
By: ___________________________________ 
Name: Todd L. Gibson 
Title: Chief Executive Officer 
 
 
OXFORD COMMERCIAL FINANCE 
 
 
By: ___________________________________ 
Name: ___________________________________ 
Title: ___________________________________ 

 

"Todd Gibson"

"Todd Gibson"

"Todd Gibson"

"Zachary Goik"
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SCHEDULE I 

(Definitions) 

Unless otherwise defined herein, capitalized terms used herein shall have the following meanings: 
 

“Advance” means any funds advanced to or for the benefit of Borrower whether under the Loan, plus 
amounts advanced for the payment of interest, fees, expenses and disbursements to preserve or protect the 
Collateral.  

“Affiliate” as to any Person, means any other Person that, directly or indirectly through one or more 
intermediaries, is in control of, is controlled by, or is under common control with, such Person. For purposes of this 
definition, “control” of a Person means the power, directly or indirectly, either to (a) vote 10% or more of the 
securities having ordinary voting power for the election of directors (or persons performing similar functions) of 
such Person or (b) direct or cause the direction of the management and policies of such Person, whether by contract 
or otherwise. 

“Availability” means for the Loan, as of any date of determination, the result (if a positive number) of (a) 
the Revolving Credit Formula as of such date, minus (b) the aggregate outstanding amount of the Loan as of such 
date. 

“Availability Reserves” means, as of any date of determination, without duplication of any other items that 
are otherwise addressed or excluded through eligibility criteria, such reserves in amounts as the Lender may from 
time to time establish or revise in good faith, reducing the amount of the Loan which would otherwise be available 
to the Borrower under the lending formula provided for herein, to reflects events, conditions, contingencies or risks 
which, as determined by the Lender in its reasonable discretion, adversely affect, or would have a reasonable 
likelihood of adversely affecting, (i) the Collateral or any property that is security for the Obligations, its value or 
the amount that might be received by the Lender from the sale or other disposition or realization upon such 
Collateral, or (ii) the assets, business or prospects of any Loan Party or (iii) the security interests and other rights of 
the Lender in the Collateral (including the enforceability, perfection and priority thereof). 

“Bankruptcy Code” means Title 11 of the United States Code, as amended from time to time, or any 
similar federal or state law for the relief of debtors. 

“Business Day” means a day other than a Saturday, Sunday, or other day on which commercial banks in 
Oxford, Michigan are authorized or required by law to close. 

“Change of Control” means any Person or group of persons becomes the beneficial owner, directly or 
indirectly, of twenty percent (20%) or more of the outstanding Equity Interests of the Borrower. 

“Code” means the Internal Revenue Code of 1986, as amended. 
“Collateral” has the meaning for such term set forth in the Security Agreement. 
“Collateral Access Agreement” means an agreement from a warehouseman, bailee or lessor, as 

applicable, to provide Lender with access to inventory located in a public warehouse, in the possession of a bailee or 
located in a facility leased by the Borrower or any of its Affiliates, and a reasonable time to sell and dispose of the 
inventory from the relevant location, such agreement to be in form and substance satisfactory to Lender. 

“Closing Date” means the date of execution of this Agreement or the date on which the conditions 
precedent set forth in Section 2 are satisfied. 

“Debtor Relief Law” means the Bankruptcy Code and all other liquidation, bankruptcy, assignment for the 
benefit of creditors, conservatorship, moratorium, receivership, insolvency, rearrangement, reorganization, or similar 
debtor relief laws of the US or other applicable jurisdictions in effect from time to time. 

“Disposition” or “Dispose” means the sale, transfer, license, lease, or other disposition of any property or 
any Equity Interests by any Person. 

“Environmental Law” means any and all Federal, state, foreign, local, or municipal laws, rules, orders, 
regulations, statutes, ordinances, codes, decrees, requirements of any Governmental Authority, or other 
Requirements of Law (including common law) concerning the environment and the related human health and safety. 

“Equity Interests” means any and all shares, membership interests, participations, or other ownership 
interests in a Person, and any and all warrants, rights, or options to purchase any of the foregoing, whether voting or 
nonvoting. 

“GAAP” means generally accepted accounting principles in the United States. 
“Governmental Authority” means the government of any nation or any political subdivision thereof, and 

any agency, authority, instrumentality, regulatory body, court, central bank, or other entity exercising executive, 
legislative, judicial, taxing, regulatory, or administrative powers or functions of, or pertaining to, government. 
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“Guaranty” means, if applicable, the Guaranty of the Obligations made by each Guarantor in favor of the 
Lender, as the same may be amended, restated or supplemented from time to time. 

“Hazardous Materials” means (a) any gasoline, petroleum or petroleum products or by-products, 
radioactive materials, friable asbestos or asbestos-containing materials, urea-formaldehyde insulation, 
polychlorinated biphenyls, and radon gas and (b) any other chemicals, materials, or substances designated, 
classified, or regulated as hazardous or toxic or as a pollutant or contaminant under any Environmental Law. 

“Lien” means any mortgage, pledge, hypothecation, assignment as security, deposit arrangement, 
encumbrance, lien (statutory or other), charge, or other security interest of any kind or nature. 

“Loan” means the Revolving Credit Loan. 
“Loan Documents” means, collectively, this Agreement, the Security Agreement, the Guaranty, the 

Revolving Credit Note, and all other agreements, documents, certificates, and instruments executed and delivered to 
the Lender by Borrower or any other party in connection therewith. 

“Material Adverse Effect” means a material adverse effect on (a) the business, assets, properties, 
liabilities (actual or contingent), operations or condition (financial or otherwise) or prospects of the Borrower, (b) 
the validity or enforceability of any Loan Document, (c) the perfection or priority of any Lien purported to be 
created by any Loan Document, or (d) the rights or remedies of the Lender under any Loan Document. 

“Material Contracts” with respect to any Person, means each contract to which such Person is a party 
involving aggregate consideration payable by or to such Person equal to at least $25,000.00 annually or otherwise 
material to the business, condition (financial or otherwise), operations, performance, properties, or prospects of such 
Person. 

“Obligations” means all advances to, and debts (including principal, interest, fees, costs, and expenses), 
liabilities, covenants, and indemnities of, Borrower arising under any Loan Document whether direct or indirect, 
absolute or contingent, due or to become due, now existing or hereafter arising. 

“Permitted Liens” has the meaning set forth in Section 7.1. 
“Person” means any individual, corporation, limited liability company, trust, joint venture, association, 

company, limited or general partnership, unincorporated organization, Governmental Authority, or other entity. 
“Related Parties” with respect to any Person, means such Person’s Affiliates and the directors, officers, 

employees, partners, agents, trustees, administrators, managers, advisors, and representatives of it and its Affiliates. 
“Requirement of Law” as to any Person, means the certificate of incorporation and by-laws or other 

organizational or governing documents of such Person, and any law (including common law), statute, ordinance, 
treaty, rule, regulation, order, decree, judgment, writ, injunction, settlement agreement, requirement or determination 
of an arbitrator or a court or other Governmental Authority, in each case applicable to or binding upon such Person 
or any of its property or to which such Person or any of its property is subject. 

“Responsible Officer” with respect to any Person, means the chief executive officer, president, chief 
financial officer, member manager, or manager of such Person. 

“Revolving Credit Period” means the period from and including the Closing Date to the Termination 
Date. 

“Revolving Credit Loan” means any revolving credit loan made by the Lender to Borrower. 
“Revolving Credit Note” means any promissory note of the Borrower payable to the Lender evidencing 

the aggregate indebtedness of the Borrower to the Lender resulting from Loan, as the same may be amended, 
amended and restated, supplemented, or otherwise modified from time to time to the extent permitted under the 
Loan Documents. 

“Revolving Loan Cap” means the stated principal amount of the Revolving Credit Note. 
“Security Agreement” means the Security Agreement made by the Borrower or any Guarantor in favor of 

the Lender, as the same may be amended, amended and restated, supplemented, or otherwise modified from time to 
time to the extent permitted under the Loan Documents. 

“Solvent” with respect to any Person as of any date of determination, means that on such date (a) the 
present fair salable value of the property and assets of such Person exceeds the debts and liabilities, including 
contingent liabilities, of such Person, (b) the present fair salable value of the property and assets of such Person is 
greater than the amount that will be required to pay the probable liability of such Person on its debts and other 
liabilities, including contingent liabilities, as such debts and other liabilities become absolute and matured, (c) such 
Person does not intend to incur, or believe (nor should it reasonably believe) that it will incur, debts and liabilities, 
including contingent liabilities, beyond its ability to pay such debts and liabilities as they become absolute and 
matured, and (d) such Person does not have unreasonably small capital with which to conduct the business in which 
it is engaged as such business is now conducted and is proposed to be conducted. The amount of contingent 
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liabilities at any time shall be computed as the amount that, in the light of all the facts and circumstances existing at 
such time, represents the amount that can reasonably be expected to become an actual or matured liability. 

“Taxes” means any and all present or future income, stamp, or other taxes, levies, imposts, duties, 
deductions, charges, fees, or withholdings imposed, levied, withheld, or assessed by any Governmental Authority, 
together with any interest, additions to tax, or penalties imposed thereon and with respect thereto. 

“Termination Date” means the date of the demand for payment under the Obligations under the Loan. 
“Uniform Commercial Code” means the Uniform Commercial Code as in effect in the state of Michigan. 
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SCHEDULE II 

(Revolving Credit Loan) 

1. The Revolving Credit Formula 

Advances under the Loan may not exceed the Revolving Credit Formula, which is the lesser of: 
 

(A) the Revolving Loan Cap; and 
(B) the Borrowing Base. 

 
“Borrowing Base” means, as of the date of determination, an amount equal to the sum of: 

 
(a) Eighty-five percent (85%) of the Eligible Accounts Receivable of the Borrower; plus 
(b) the lesser of (i) $500,000.00 (the “Inventory Loan Limit”), (ii) the sum of seventy percent (70%) 

multiplied by the cost of the Eligible Finished Goods Inventory of the Borrower, and (iii) one hundred percent 
(100%) of the Advances under subparagraph (a) above; minus 

(c) Availability Reserves. 
 
Lender may, in its discretion, from time to time, make changes to applicable standards of eligibility, advance rates 
and reserves for any assets in the Borrowing Base, which changes shall be effective immediately after the Lender 
shall have delivered notice of such changes to the Borrower. 
 
“Eligible Accounts Receivable” means an account receivable owing to the Borrower which satisfies the following 
requirements: 
 

(a) (i) the account results from the sale of goods or the performance of services by the Borrower in the 
ordinary course of its business, (ii) payment of the account by the account debtor is not contingent on the completion 
of further performance by the Borrower, and (iii) the Borrower has no additional obligation to service, repair, or 
maintain any such goods sold other than pursuant to any applicable warranty; 

(b) the account does not represent a sale on bill-and-hold, guaranteed sale, sale-or-return, sale on 
approval, consignment sale, cash-on-delivery sale, or sale on any other repurchase or return basis; 

(c) the account debtor has not notified the Borrower that it is claiming any defense to payment of the 
account, whether well-founded or otherwise; 

(d) the account is not the obligation of an account debtor who has asserted or may assert any 
counterclaim, credit, allowance, adjustment, deduction or offset against the Borrower; 

(e) the account represents a genuine obligation of the account debtor for goods sold to, or for services 
performed for, and accepted by the account debtor; 

(f) the account debtor or any of its Affiliates is not also a supplier to, or creditor of, the Borrower or 
any of its Subsidiaries, unless such supplier or creditor has executed a no offset letter in form and substance 
satisfactory to Lender; 

(g) the account is evidenced by an invoice or other written terms in a form acceptable to Lender, 
which the Borrower has sent to the debtor; 

(h) the Borrower is not prohibited by the laws of the state where the account debtor is located from 
bringing and maintaining an action in the courts of that state to enforce the account debtor’s obligation to pay the 
account.  The Borrower has taken all appropriate actions to ensure access to the courts of the state where the account 
debtor is located, including, where necessary, the qualification by the Borrower as a foreign corporation authorized 
to transact business in such state; 

(i) the account is owned by the Borrower free of any title defects and any Liens or interests of others, 
except for the Lien in favor of Lender and Permitted Liens that do not have priority over the Lien in favor of Lender; 

(j) the account debtor is not an Affiliate, Parent or Subsidiary of the Borrower, or an entity which has 
common officers or directors with the Borrower, or a director, officer or employee of any of the foregoing; 

(k) the account debtor is not a Governmental Authority; 
(l) the account debtor maintains its chief executive office in the United States of America or Canada; 

provided that, at any time promptly on the Lender’s request, the Borrower shall execute and deliver, or cause to be 
executed and delivered, such other agreements, documents and instruments as may be required by Lender to perfect 
the security interests of the Lender in those accounts of an account debtor with its chief executive office or principal 
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place of business in Canada in accordance with the applicable laws of the province or territory of Canada in which 
such chief executive office or principal place of business is located, and take, or cause to be taken, such other and 
further actions as Lender may request to enable Lender, as secured party with respect thereto, to collect such 
accounts under the applicable federal, provincial or territorial laws of Canada; 

(m) the account debtor has not (i) applied for, suffered, or consented to the appointment of any 
receiver, interim receiver, receiver-manager, custodian, trustee, or liquidator of its assets, (ii) had possession of all or 
a material part of its property taken by any receiver, interim receiver, receiver-manager, custodian, trustee or 
liquidator, (iii) filed, or had filed against it, any request or petition for liquidation, reorganization, arrangement, 
adjustment of debts, adjudication as bankrupt, winding-up, or voluntary or involuntary case under any federal or 
state bankruptcy laws, (iv) admitted in writing its inability to pay its debts as they become due, or become generally 
unable to pay its debts as they become due, (v) become insolvent, (vi) made a general assignment for the benefit of 
its creditors or (vii) ceased operation of its business; 

(n) the account is not more than ninety (90) days past the date of invoice; 
(o) the account is not the obligation of a debtor for which more than twenty-five percent (25%) of the 

accounts of such debtor that were Eligible Receivables at the time they arose have become ineligible under clause 
(n) of this definition; 

(p) the account is not an account that Lender has determined may not be paid by reason of the account 
debtor’s financial condition or inability to pay; 

(q) the account does not arise from the sale of goods which remain in the Borrower’s possession or 
under the Borrower’s control; 

(r) the sale represented by such account is denominated in United States dollars; 
(s) all representations and warranties contained in this Agreement or any other Loan Document with 

respect to accounts or Eligible Receivables in general, or to such account in particular, are true and correct with 
respect to such account 

(t) the account is not an individual or COD sales (such as Amazon/Shopify paying through a 
website); and 

(u) the account is otherwise acceptable to the Lender. 
 
“Eligible Inventory” means, as of the date of determination thereof Eligible Finished Goods Inventory, deemed by 
Lender in its sole discretion to be eligible for inclusion in the calculation of the Borrowing Base. Without limiting 
the generality of the foregoing, unless otherwise approved in writing by Lender, none of the following shall be 
deemed to be Eligible Inventory: 
 

(a) inventory that is not owned by the Borrower free of any title defect or any Liens or interests of 
others, except for the Lien in favor of Lender and Permitted Liens that do not have priority over the Lien in favor of 
Lender; 

(b) inventory that is located in a public warehouse or in the possession of a bailee or in a facility 
leased by the Borrower or any of its Affiliates unless (i) the applicable warehouseman, bailee or lessor (and its 
mortgagee, if any), has delivered to Lender a Collateral Access Agreement and such other documentation as Lender 
may require or (ii) an Availability Reserve for rent, charges, and other amounts due or to become due with respect to 
such facility has been established by Lender in its sole discretion; 

(c) inventory that is covered by a negotiable document of title (such as a bill of lading or warehouse 
receipt); 

(d) inventory that is in transit; 
(e) inventory that is not held for sale or use in the ordinary course of the Borrower’s business and is 

not of good and merchantable quality; 
(f) inventory that is not located in the United States of America (excluding territories and possessions 

thereof) or Canada; 
(g) inventory that consists of display items, work-in-process, parts, samples, and packing and shipping 

materials; 
(h) inventory that is unsalable, damaged, defective, recalled or used, or inventory that has been 

returned by the buyer, unless such returned items are of good and merchantable quality and held for resale by the 
Borrower in the ordinary course of business; 

(i) inventory that constitutes discontinued products or components thereof and is not immediately 
usable in a continuing product; 

(j) inventory that is not covered by insurance as required by this Agreement;  
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(k) inventory that has been manufactured to the specifications of a particular customer; 
(l) inventory that contains or bears any intellectual property rights licensed to the Borrower unless 

Lender is satisfied in its sole discretion that it may sell or otherwise dispose of such inventory without (i) infringing 
the rights of such licensor, (ii) violating any contract with such licensor, or (iii) incurring any liability with respect to 
payment of royalties other than royalties incurred pursuant to sale of such inventory under the current licensing 
agreement; 

(m) inventory that is the subject of a consignment by the Borrower as consignor; 
(n) inventory that does not comply with any representation or warranty contained in this Agreement 

or any other Loan Document with respect to inventory in general, or to such inventory in particular; and 
(o) inventory that is not reflected in a current perpetual inventory report of the Borrower; and 
(p) inventory that is otherwise not acceptable to Lender. 
 

“Eligible Finished Goods Inventory” means all finished goods to be sold by the Borrower in the ordinary course of 
business that are Eligible Inventory. 
 

2. Requests for Advances on the Loan. 
 

Borrower will provide Lender the following as a condition of any Advance (the “Deliverables”): Borrower 
must furnish to Lender invoices, credit memos, purchase orders, evidence of delivery, proof of shipment, timesheets 
or any other documents Lender requests, in its sole discretion, with respect to the Accounts that Borrower is 
tendering to Lender to support the Advance (“Account Documents”). Lender will endeavor to provide the requested 
Advance by the end of the day on the date it receives the request as long as the complete package of information for 
the request has been received by Lender by 10:30 a.m. Eastern Time on the date of the request for the Advance.  All 
requests for funding will be subject to Lender’s then standard fees for electronic funds transfer, wire transfers and 
check services. 
 

Each time an Advance is made, the amount of the Obligations will be increased by the amount of the 
Advance.  After checks, ACH or wire transfers or other credit instruments are applied to a specific invoice, Lender 
will credit the Loan Account with the net amount actually received in good funds, whereupon interest will no longer 
be charged. On the date a collection is applied to a specific invoice, Borrower will receive immediate credit on such 
funds in determining availability for Advances. 
 

When Lender receives a payment from an Account Debtor, it will attempt to apply it against the 
appropriate Account Debtor and invoice according to the Account Debtor’s remittance advice.  If it is not clear 
which Account Debtor or invoice the payment is to be applied against, Lender may contact Borrower or the payor 
for assistance.  Unless there is clear error, the application of payments by Lender is final. 
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Exhibit 1 

(Lockbox) 
 
Borrower is required to immediately notify all persons who are obligated on accounts (“Account Debtors”) and any 
other person or party that is liable to Borrower (collectively a “Debtor”) to remit all payments due Borrower to the 
lockbox address or pursuant to the wire transfer or ACH instructions set forth below (the “Lockbox Account”): 
 

Checks: Oxford Commercial Finance 
 P.O. Box 4795 
 Des Moines, IA 50305 
 
ACH/Wires: Routing No.: 072404333 
 Account No.: 3303589 
 Account Name: Yerbae, LLC 

 
The remit to address on invoices or contracts (“Documents”) must be the Lockbox Account, and if requested by 
Lender all Documents must be marked by Borrower to show assignment to Lender.  Borrower must notify each 
Account Debtor that the Account has been assigned to Lender and that all payments on the Account, whether made 
by mail or electronically or otherwise must be made payable to Borrower or Lender, at Lender’s sole discretion, to 
the Lockbox Account.  Lender may also at any time in its sole discretion notify any Debtor to make payments 
payable directly to Lender or to notify Debtor of the assignment to Lender. 
 
If notwithstanding the notice to Debtors, Borrower receives any funds from a Debtor, including any cash, checks, 
drafts or wire transfers from the collection, enforcement, sale or other disposition of the Collateral, or if Borrower 
receives any proceeds of insurance, tax refunds or any and all other funds of any kind, Borrower shall hold such 
funds in trust for Lender, shall not mix such funds received with any other funds, and shall immediately deposit such 
funds in the Lockbox Account in the form received. Lender will have sole possession and control over the Lockbox 
Account.  The Lockbox Bank will process all deposits and Borrower has no right to the Lockbox Account.  Lender 
has no duty as to collection or protection of funds as long as it is not grossly negligent or commits actual fraud.  All 
expenses plus any applicable administration and servicing fees of the Lockbox Account will be paid by Borrower. 
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EXHIBIT 2 
 

(Fees and Expenses) 
 

(a) On the Closing Date and on each anniversary date thereof, a loan fee in the amount of one percent 
(1%) of the Revolving Loan Cap, which will be fully earned as of such date and not refundable in any event; 

(b) Field Exam expenses; 
(c) A monthly Maintenance Fee of two-tenths of one percent (0.2%) of the higher of the monthly 

average outstanding principal balance of the Loan for the preceding month or the Minimum Loan Balance; 
(d) Borrower shall maintain an average outstanding principal balance of the Loan for each month in 

the amount of Seven Hundred Fifty Thousand and 00/100 Dollars ($750,000.00) (“Minimum Loan Balance”). If 
the actual average outstanding principal balance of the Loan in any month is less than the Minimum Loan Amount, 
Borrower must pay interest and Maintenance Fees for such month calculated on the Minimum Loan Balance; 

(e) The Exit Fee set forth in the Revolving Credit Note; and 
(f) Any and all third-party expenses, including the reasonable fees and disbursements of the Lender’s 

counsel, in connection with the preparation, administration and enforcement of this Agreement or the other Loan 
Documents. 
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EXHIBIT 6.1 
 

(Financial Statements and Tax Returns) 
 

(a) Borrower will deliver to the Lender annual audited financial statements, balance sheets, and profit 
and loss statements for the year then ended for the duration of the Loan. Such reports will set forth the financial 
affairs and true condition of Borrower for such time period and will be delivered to the Lender no later than 120 
days after the end of the Borrower’s fiscal year. 

(b) Borrower will deliver to the Lender monthly management prepared financial statements, balance 
sheets, and profit and loss statements for the month then ended, certified to a Responsible Offer of Borrower for the 
duration of the Loan. Such reports will set forth the financial affairs and true condition of Borrower for such time 
period and will be delivered to the Lender no later than thirty (30) days after the end of each month. 

(c) Borrower will deliver to the Lender, within thirty (30) days after the end of Borrower’s fiscal year, 
an annual financial projection including balance sheet, income statements, and a statement of cash flows together 
with assumptions for the following year, broken down monthly. 

(d) Upon request, Guarantor will provide the Lender with annual business entity financial statements 
on forms supplied by the Lender. Such reports will set forth with detail Guarantor’s financial affairs and the true 
financial condition of Guarantor, as of the end of each calendar year and shall be delivered to the Lender on the 
earlier of April 30th or 120 days after the end of each calendar year. 

(e) Upon request, Borrower will provide the Lender with current annual tax returns prior to April 15 
of each year or if an extension is filed, at the earlier of (a) filing, or (b) the extension deadline.  

(f) Upon request, any business entity Guarantor will provide the Lender with current annual tax 
returns prior to April 15th of each year or if an extension is filed, at the earlier of (a) filing, or (b) the extension 
deadline. 

(g) Borrower will furnish to the Lender the following certified to by the manager, president or chief 
financial officer of Borrower within the following time periods: (1) monthly detailed accounts receivable aging 
reports no later than fifteen (15) days after the end of each month; (2) monthly summary accounts payable aging 
reports no later than fifteen (15) days after the end of each month; and (3) monthly inventory reports for each 
location where the inventory is located. 

(h) Upon request, Borrower shall furnish to the Lender state and federal payroll tax payment evidence 
(941). 
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EXHIBIT 6.2 
 

(Financial Covenants) 
 
None. 
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EXHIBIT 7.1 
 

(List of Permitted Liens) 
 

1. UCC-1 Financing Statement No. 20231168524 filed by Corporation Service Company listing 
Yerbaé, LLC and Yerbae Brands Co. as Debtor. 


